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INDEPENDENT STATUTORY REVIEW OF THE OPERATION AND EFFECTIVENESS 
OF THE CONSTRUCTION CONTRACTS ACT — REPORT 

Statement by Minister for Commerce 

HON MICHAEL MISCHIN (North Metropolitan — Minister for Commerce) [2.10 pm]: I rise to table the 
report on the independent statutory review of the operation and effectiveness of the Construction Contracts 
Act 2004 conducted by Professor Phil Evans. 

The principal objective of the act is to improve security of payment by providing a rapid adjudication process for 
determining payment disputes under construction contracts. Professor Evans concluded that in its 10 years of 
operation, the act has provided a very useful scheme for resolving payment disputes and it continues to provide 
contractors, subcontractors and suppliers with a rapid low-cost method of resolving payment disputes. 
Professor Evans has not identified a need for significant structural reform; rather, his report contains 
28 recommendations to improve the operation and effectiveness of the act. 

The Liberal–National government has considered Professor Evans’ recommendations in significant detail. The 
government accepts the majority of the recommendations and intends to develop the necessary amendments to 
be brought before the Parliament as a priority. Commencing immediately, the Building Commission division of 
the Department of Commerce, and others, will work to increase industry awareness of the act. Professor Evans 
expressed dismay about the lack of awareness of the act and the protections it affords. 

The Building Commission will launch a number of initiatives over the coming months to improve industry 
awareness, including dedicated phone services for subcontractors to provide assistance with resolving payment 
disputes, advice about how to access solvency information to make it easier for businesses to assess trader 
financial risk and carry out their due diligence, and information on rapid adjudication; public information and 
awareness sessions on the act and how to properly use its processes to resolve payment disputes; enhanced 
online resources to provide information on rapid adjudication, good contract management practices and 
facilitating access to useful financial and risk assessment information; and the development of better processes 
and procedures for lodging applications for adjudication, including an online lodgement facility and a fixed fee 
service for adjudicating low-value payment disputes. 

The Liberal–National government will also deliver a range of other measures to improve security of payment 
and the general health of the construction industry. The construction industry is a key driver of economic growth 
in Western Australia, providing jobs and delivering housing and critical infrastructure. Nevertheless, the industry 
faces a problem in ensuring that participants are paid in full and on time for the performance of work. More often 
than not, this problem falls squarely on small subcontracting businesses, which are left unpaid and, in some 
cases, facing financial ruin when a major customer fails to honour its contractual obligations or, worse, becomes 
insolvent. Subcontractors are the backbone of the construction industry, providing the trade labour, supplies and 
specialist skills integral to the delivery of construction projects. The state government is committed to supporting 
these small businesses. 

The state government proposes to continue the use of project bank account arrangements on government-funded 
projects under the management of the Department of Finance, Building Management and Works; to reduce the 
maximum contractual payment terms permitted under the act to 30 business days to ensure prompt payment and 
increase cash flow in the industry; to increase the time limit in the act for lodging an application for adjudication 
to 90 business days and enabling “claims recycling” so parties to a contract have a greater time frame and 
increased flexibility in seeking rapid adjudication of a payment dispute; to legislate to make it an offence to 
intimidate, coerce or threaten a person or business in their access to remedies available under the act; to work 
with the industry to develop express statutory trust arrangements for retention money on high-value construction 
projects, which will protect retention moneys during insolvency events and ensure they are not unreasonably 
withheld from subcontractors; to improve the use of the Building Services (Registration) Act 2011 as a means of 
investigating and disciplining registered building contractors who have engaged in unfair behaviour or 
systematic non-payment of subcontractors; and to introduce a code of conduct for tenderers on state 
government–funded construction projects. This code will be used to actively weed out bad behaviour on building 
sites, poor payment practices and anti-competitive behaviour. 
The Liberal–National government remains committed to providing a better deal for small businesses in the 
construction sector. These measures are comprehensive and balanced and focused on those areas where we can 
and should influence behaviour. However, state governments can do only so much in this area. Corporations law, 
insolvency and bankruptcy are matters regulated by the federal government. I will be writing to my federal 
counterparts encouraging greater action and cooperation in this area. 
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Finally, I would like to thank the many organisations and individuals who contributed to the review of the act. 
I would also like to thank Professor Evans and his research team for their work in providing the state government 
with recommendations for improving the operation of the act. I table the report. 
[See papers 4339 and 4340.] 
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